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CONTRACT AND ENRICHMI

Unjustified enrichment occurs when there is a shift of wealth from one person's estate to another's
without a good legal ground or cause for the shift. The enrichment must be unjustified, in the
technical legal sense of lacking a causa, rather than being unjust.
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'VARIATION OF THE CONTRACT: NON-VARIATION CLAUSES AND THE SHIFREN PRINCIPLE

« The parties to a contract may also prescribe certain formalities for any variation of their
contract

« Common to insert a non-variation clause in any written contract, the standard wording
being more or less: ‘No variation of this agreement of this agreement shall be of any force or
effect unless reduced to writing and signed by the parties’

In the case of 5A sentrale Ko-operatiewe Graanmaatskappy Bpk v Shifren:

‘The court held that a non-variation clause was not against public policy and that no oral
variation of the contract was effective if the clause entrenched both itself and all the other
terms of the contract against oral variation

‘The purpose of the clause was to prevent disputes and problems of proof that might
otherwise arise if oral variations were permitted; and it operated in favour of both parties

Giving effect to the clause was in line with the fundamental principle of pacta sunt servanda

Although the same might be argued with regard to the subsequent oral variation, the point
‘was that, by inserting the non-variation clause, the parties had themselves limited their
power to vary their contract by binding themselves to a formal procedure for any such
variation

‘The clause did not deprive them of their freedom of contract since they could stillfreely vary
their contract, provided that they complied with the formal requirements they themselves
had agreed upon
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INTRODUCTION

A contract is an agreement to the parties’ intentions. The primary basis of a contract is consensus
and not offer and acceptance. The parties may declare intentions in writing, orally or through
conduct by raising a hand or nodding. Silence also signifies agreement in some cases. The parties
may contract tacitly where neither party has to say anything e.g. buying groceries at a supermarket,
or the offer can be written and the acceptance can be tacit e.g. parking at own risk. The law requires
that certain types of contract need to be in a specific form e.g. sale of land must be in writing and
signed by both parties/representatives. The parties themselves may also stipulate certain

formalities.
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