
Term 1. 

COMMON LAW 

Mangope v Van de Walt 1994  

Facts: Bophuthatswana experienced a military coup by its armed forces to overthrow president Mangope.  

Despite attempts by president Mangope to quell uprising via the use of external force he and those loyal to 

him and Bophuthatswana were overthrown. 

This was so that they could be liberated as part of the homelands and join the new democratic South Africa.  

ine of Successful 

 

That a revolutionary regime can acquire Legitimacy if the newly established order is recognised and desired 

by the majority of the people under the old regime and that application of policies is efficient and conformed 

to.  

SEPARATION OF POWERS: 

President of RSA v Hugo 1997 [Independence of J] 

Facts: The South African President under the Interim Constitution had the power to pardon or reprieve 

defenders under s 82(1), now s 84(2)(j). 

Thus acting in terms of his constitutional powers the president granted release of single mothers who had 

children under the age of 12 years old.  

Issue: The respondent was a single father with a child under the age of 12 years argued this was 

discrimination on the grounds of sex and gender as codified in s 8 of the Interim Constitution, now s 9(3).  

Despite executive nature of the case, presidential powers, particularly when concerning a whole group of 

people could be justifiably subject to review.  

s decision: With regards to discrimination the court found that although the act discriminated against 

men, it did not infringe on their right to dignity and equality and would have ultimately only served as vessel 

for an early release.       

Thus the pres  

Principle for SOP: Case is of importance to SoP and more importantly that the Common Law principle of 

Prerogatives has been used as a guide to the codification of presidential powers as pertained in s 84.  

De Lange v Smuts 1998 [Importance of J independence] 

Facts: Application for confirmation of a High Court order declaring section 66(3) of the Insolvency Act, 

unconstitutional. Mr De Lange argued against the constitutionality of the Insolvency Act, in that there existed 

a clause which stated that if there is misconduct by the accused at a meeting of creditors, the presiding officer 

may commit that person to prison.   



Issue: Mr De Lange argued this violates his Constitutional Right to have his side of the argument heard in a 

fair trial and be judged legitimately. (Audi et alteram partem)

The substance of the act was not under dispute, but rather the procedure in which someone other than a 

member of the judiciary had the right imprison someone.  

: The majority view through the use of international law found this to infringe upon the 

principle of SoP, in that non-judicial officers where given the power of judicial officers. That it was only 

constitutional if there was a magistrate presiding over the proceedings.  

ed that a magistrate presiding over the 

proceedings does so in an administrative function, a quasi-judicial function.  

Principle for SOP: Regardless if one agrees with the minority or majority, the point of the case shows the 

significance in having the judiciary retain powers of retention due to their impartial nature of the application 

of law and that it allows for checks and balances between the executive and the judiciary.          

 

SA Association of Personal Injury Lawyers v Heath 2000 [Independence of J J own functions] 

Facts: The Special Investigations Unit performed executive functions similar to that of the police force, 

testimonies, gathering evidence, etc.  

Issue: Thus the constitutionality of appointing a member of the judiciary, a Mr Justice Heath as the head of 

the unit, was under dispute.  

: The court found the appointment of the judge unconstitutional in relation to SoP, in that 

judges are prohibited from being involved in matters concerning the legislation and executive.  

The purpose being is to establish the judiciary as a separate, objective entity so that it may effectively perform 

its mandate of interpreting and applying the constitution.    

Furthermore that the purpose of the SIU is important and thus the head should be involved fulltime to achieve 

its executive mandate of the exercise of justice as determined by the President.  

Fedsure Life Assurance Ltd v Greater Johannesburg TMC 1998  

The case is an example of how the RoL can be seen to be applied differently throughout case law and that 

legality is sometimes enough to justify actions.  

Facts: Thus when poorer areas in the East Rand of Greater Johannesburg had to pay increased rates, the court 

turned to the legality of the Constitution.  

Issues: The court was divided on the issue of the lawfulness of the increase and whether the interim 

Constitution preserved for the predecessor of the Supreme Court of Appeal any residual jurisdiction to 

adjudicate upon the lawfulness of the increase.  

: but found that local governments are empowered by s 151 of the constitution to perform 

executive functions void of national and provincial interference. Also found that the Supreme Court of Appeal 

had constitutional jurisdiction by virtue of ch. 8 of the final Constitution to adjudicate on constitutional issues 

under the interim Constitution, but did not have any residual jurisdiction to rule on the lawfulness of the 

impugned resolution. Appeal dismissed. 

od and that the actions of the municipality 

were legal and thus their policies were deemed as being in line with the constitution.  


